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P.E.R.C. NO. 2010-12

STATE OF NEW JERSEY
BEFORE THE PUBRLIC EMPLOYMENT RELIATIONS COMMISSION

In the Matter of

UNIVERSITY OF MEDTCINE AND DENTISTRY
OF NEW JLRSEY,

Respondent,

-and- Docket Nos. CO-2005-220
COo-2007-271
UNIVERSITY OF MEDTICINE AND
DENTISTRY OF NEW JERSEY
COUNCIT OF AMERICAN ASSCCIATION
OF UNIVERSITY PROFESSORS CHAFTERS,

Charging Parcy.

UNIVERSITY OF MEDICINFE AND
DENTISTRY OF NEW JERSEY

COUNCTL OF AMERICAN ASSOCTATION
OF UNIVERSITY PROFESSORS CHAPTERS,

Respondent,
—~and- Docket Neo. CE-2006-003

UNIVERSITY OF MEDICINE AND DENTISTRY
OF NEW JERSEY,

Charging Party.
cpearances:
For Respondent/Charging Party, University of
Medicine and Dentistry of New Jersey, Anne

Milgram, Attorney General of New Jersey (Michael
J. Gonnella, Deputy Attorney Gereral, of counsel)

For Charging Party/Resgondent, University of Medicine
and Dentistry of New Jersey Council of American
Association of University Professors Chapters, Crow and
Associartes (Charles S. Crow, of counsel)
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CECTSTION

This case asks whether the University o< Medicine ard
Pentistry (“UMDNJ”) had to regotiate with the University of
Meaicine and Dentistry New Jersey Council of Americar Association
of University Professors Chapters (“AAUR”) before it reduced the
faculty practice or clinical comporents of the salary cof certain
faculty represented by BAUP. A Hearing Examiner recommerded
dismissing AAUP’s unfair practice charge. AAUP has filed
exceptiors and we find that UMDNJ had an oblication to negotiate
over the disputed salary reductions.

On February 22, 2005, AAUP filed an unfair practice charge
against UMDNJ (C0O-2005-220). The charge alleges that UMDNJ
violated the New Jersey Employer-Employee Relations Acz, N.J.S.A.
34:13A-1 et seq., specifically 5.4a(l) and (5),¥ when 3t
tnilaterally eliminated the faculty practice component of salary
paid to Dr. Sanford Klein. On August 4, UMDNJ fi:ed an unfair

practice charge against AAUP (CE-2006-003), alleging that it

1/ These provisions prohibit public erployers, their
representatives or agents from: “(1) Interfering with,
restraining or coercing employees in the exercise of the
rights cuaranteed to them by this act . . . (5) Refusing to
negotiate in good faith with a majerity representative of
employees in an appropriate unit concerning terms andg
conditions cf employmenz of employees in that uniz=, or
refusing to process grievances presented by the majority
represertative.”
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violated the Act, specifically 5.4b{(3),% by filing its unfair
practice charge two weeks after ratifying the parties’ 2004-2009
colliective negotiations agreement. UMDNJ alleges that AAUP acted
in bad faith and repudiated that agreement.

On August 23 and 24, 2005, an Order Consolidating Cases and
a Complaint and Notice of Hearing issued.

On September 9, 2005, UMDNJ ard RAAUP filed Answers. UMDNJT
denies that the clinical supplements received by faculty members
had been the result of regotiations between AAUF and UMDKJ. Tt
admits that it regotiated with AAUP concerning changes to
clinical supplements and, pursuant to the understanding reached
petween the parties, agreed to certain notification procecures
that were not incorporated inte <he collective negotiaticns
agreement. It further alleges that Kiein’s clinical supplement
was e_iminated in aczcordance with those procedures.

AAUP denies acting in bad faith or repudiating the
coliective negotiations agreement. It cortends that the parties

negotiated over clinical salary components but reached no

2/ This provisicn prohibits employee organizations, their
representatives or agents from: “(3) Fefusing to negotiate
in good faith with a public empleoyer, if they are the
majority representative of employees in an appropriate unit
concernlng terms and conditions of employment of employesas
in that unit.
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acreement. AAUP asserts that it reserved its righ:t te continue
to negotiate the subject.y

On April 23, 2007, during the course of the unfair practice
hearing, AAUP was granted leave to amend the Complaint to add a
new charge alleging that, on or about February 2007, UMDNJ
urilatera_ly reduced or eliminated clinical salary comzonents for
“aculty in various departments without changes to their duties or
respconsibilities (CO-2007-271). These unilateral reductions
a:legedly contravene past practice.

O May 3, 2007, UMDNJ filed its Answer to the amended
Complaint gererally cenying that it unilaterally changed the pasct
practice regarding clinical salary components.

Hearing Oxaminer Wendy Young conducted 14 days of hearing
between August 7, 2006 and October 24, 2007. The parties
examined witnesses and introduced exhibits. They filed post-
hearirg riefs and reply briefs by April 15, 2008,

On October 28, 2008, the Fearing Examiner issued her report
and recommended decisior. H.E. No. 2009-3, 34 NJPER 319 (9116
2008). She recommended that the Complaints ir all three cases be
dismissed. She determined that UMDNJ had acted consis-ent with
its past practice of unilaterally setting and mod:fying

stpplemental salaries. Additionally, AAUP had sought o

3/ Or. January 26, 2006, we denied motions and cross-motions for
summary judgment. P.E.R.C. No. 2006-51, 32 NJPER 12 (%6
2006) .
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negotiate limits on UMDNJ’s discretion, but withdrew its
proposals in exchange for other more important concessions and a
new notification procedure. Tre Hlearing Examiner determined that
since the status quo was maintained and considering the
negotiations history, AAUP, by signing a Memorandum of Agreement
with a zipper clause and a fully-bargained clause, waived its
rght to negotiate mid-contract over the issue of clinical
components.
On March 2, 2009, after extensions of time, AAUP filed

excertions and a brief. AAIP asserts that:

The Hearing Examiner erred in finding thkat

the past practice of the rarties was for

clinical components of AAUP unit menmbers to

be reduced for any reascenr the Chairs

unilaterally deemed, or might deem, wvalid.

The Hearing Examiner erred in not finding

that the clinical comporients of AAUP unit

mempers could be reduced only bkased upon

historical reasons understood by the parties

to ke valid.
On March 21, UMDNJ filed an answering brief.¥ It asserts trac
the Hearing Examiner properly found that it acted in accordance
with past practice.

We have reviewed the record. We adopt and incorpora*e the

Hearing Examiner’s extensive findings of fact (H.E. at 5-143).%

a/ On May 19, 2009, AAUP was denied leave to file an additional
subnmission as cross—exceptions had not been filed.

5/ UMDNJ did not file exceptions to the recommended dismissal
{continuea...)
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we briefly summarize the relevant facts and history of the
parties’ disputes over reductions in supplemental salaries.
Faculty receive a bpase salary that is negctiated ketween
UMDNT and ARUP. Some faculty members also receive a sugpplerental
salary, the amount of which has been determined for each member
through regotiations between the individual merkber and the
devartment chair or by the department chair alone. Supplemental
salaries or clinical components of salary take the form of sither
a patient service or a faculty practice component. In addition
toc base salary and the clinical componegnts of salary, sore
faculty may also receive a faculty practice guarantee that
guarartees income for a specified veriod of time. Faculty
practice guarantees are set forth in the initial appointment
letter or reappointment letter. There is no reference to
supplemental salaries in the par<ies’ collective negotiations
agreement., One side letter of agreement dated Decemker 3, 1994,
entitled “Patient Care Supplements, ” provides that letters of
appointment will specify the amount of the supplement and that
such supplements are not sunject to acress-the-board salary
ircreases. The other side letter related to supplemental
salaries, executed in 2002 as cvart of the settlement of a

grievance, states that UMDNT agrees not to substitute either

5/ (...continued)
of CE-2006-3. We adopt that recommendaticn without further
discussion.
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faculty practice or patient services salary components for any
increase in academic base salary provided for in the col ective
negotiations agreement.

In JMDNJ, P.E.R.C. No. 2001-31, 27 NJPER 28 (932015 2000)

("LUMDNJ Scope”), we addressed the parties’ system of faculty

compensation. At the time of the decision, supplemental salaries
were provided to approximately 300 to 500 of the 1200 BAUP unit
members. Supplemental salaries are offered to induce doctors to
come to UMDNJ or offered to faculty members who devote time to
administrative tasks for a department. In that scope of
negotiations case, UMDNJ sought a restraint of birding
arbicration of an AAUP grievance alleging that UMDNJ wviolated the
rarties’ contract when, after UMDNJ brought the base salaries of
€3 faculty members up to the approoriate range, those who were
receiving clinical and faculty prac-ice supplements had the
arount of those supplements reduced. The bulk of UMDNJ's
arguments in that case addressed its belief that AAUD wa:ved any
right to negotiate over supplemental salaries. We first noted
that guestions of waiver were outside our scope of negotiations
jurisdiction. We then denied the request for a restraint cof
arbitration finding that UMDNJ did not have a managerial
prerogative to reduce supplemental salaries. The grievance was

then resolved by the side letter of agreement appended to the

parties’ 2000-2004 collective agreement and descrikted above.
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We next addressed the parties’ compensation scheme in an
urfair practice case that was vending at the time we issued UMDNJ
Scepe. Tn UMDNJ, P.E.R.C. No. 2002-533, 28 NJPER 177 (933065
2002}y (“IMDNJ 1”), AAUP alleged that UMDNJ had viclated its
obligation to negotiare in cood faith when it uni’aterally
reduced the patient service compenent of Dr. Stanley Weiss’s
salary. We concludec that it would be unfair te find that UMDNJT
had viclated its obligation to negotiate in good faith where it
had every reason to believe, based on AAUP's response to past
reductions of which i+ was notified, that AAUP would not object
te similar reductions. Although AAUP may not have actually known
that patient service componernts had been unilaterally reduced in
the past, we were convinced that UMDNJ acted :n accordance with
the way it had acted in the past. We specifically noted that
AAUP did not offer any evidence that it sought negotiations once
it was notified of the reduction in Weiss’s salary. We concluded
by stating that AAUP was now in a position to seek prospective
negotiations over Weiss’s salary ard fu*ure reductions in patient
service components.

During negotiations for tre parties’ 2004-2009 agreement,
AAUP submitted two formal proposals that touched on the issue of
supplemental salaries. The first would have required that

incdividual faculty members agree before there could ke any

reductions in patient service components of their salary. The
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second would have required that there be written contracts
covering faculty practice components of salary and that alleged
breaches of the individual contracts ke subject to the parties’
grievance procedure. UMDNJ objected to both proposals and AADUP
vltimately withdrew them. The parties did agree tc new
notificat on grocedures regarding changes to faculty practice and
patient services salary components as well as an assurance by
UMDNJ's Vice President of Academic Affairs that she would review
all requests for changes in c—hese salary components to confirm
that the reason for the change was valid. On September 15, 2004,
the parties entered into a Memorandum of Agreemrent (“MOA™) that
inciuded a fully-bargained clause stating that the MOA
represented their entire agreement in connecrion with their
negotiations. On September 21, AAUP attorney Mark Schorr wrote
to UMDNJ Director of Lavbor Relations Abdel Kanan about Schorr’s
urderstanding that their agreement on new notification rrocedures
dic rnot constitute a waiver by ARUP of its right tc negotiate
over supoliemental salaries. According te Schorr, AAUP was
reserving its right tco continue to negotiate the issue of
clinical salary components in the 2004-20029 agreenent or to
reopen negotiations over these issves :f JMDNJ changea the way it
had administered this component of salary.

On Qctober 19, 2004, before the February 2005 execution of

the parties’ 2004-2009 agreement, UMDNJ eliminated Klein’s
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faculty practice salary component. ARUP almost immediately
notified UMDNJ of its congerns. AAUP believed that UMDNJI's
reason for the elimination - Klein’s loss of medical privilecges
at Robert Weood Johnson University Hospital and his ability to
provide patient care - was not a valid reason and, therefore,
violated the parties’ past practice in regard to changes in
clinical components of salary. ©On November 5, 2004, Schorr wrote
te Kanan stating that AAUP had specifically advised UMDNJ that is
was not wailving its right to negotiate over clinical supplements
ard that it was deeply concerned about recent actions That were
alleged.y a departure from UMDNJ’'s representations at the
negotiations table. On December 15, Kanan wrote to Scherr that
the parties had reached an agreemernt on the issue of clinical
salary components when the vroposals were withdrawn in exchange
for other proposals that were included in the Memorandum of
Agreerment. Kanan asserted that once UMDNJ executed the Z004-2009
agreement, AAUP would be deemed to have waived its right to
negotiate on the issue of clinical supplements during the term of
the 200£4-2008 agreement. Schorr responded that AAUP had no
choice but to move forward with the contract and reserve its
right to litigate the issue.

By letter dated February 2, 2305, AAUP confirmed

ratification of the 2004-2009 agreement. On Februvary 22, AAUF
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Ziled its unfair practice charge (C0-2003-220) challenging the
recuction in Klein’s sal_ary.

In response, UMDNJ filed its charge. Then, during the
course of the unfair practice hearing, UMDKJ unilaterally reduced
cr eliminated clinical salary comporents for faculty in various
departments. AAUP’s Executive Director demanded negotiations.
UMDNT did not negotiate and AAUP then filed its seconc unfair
practice charge.

N.J.5.A. 34:13A-5.3 authorizes the majority representative
Co negeotiate terms and conditions of employment on behalf of all
urit employees. Salary is a mandatorily negotiab_e term and
conditior of employment that was most evident.y in the

legisiative mind. Englewgod Bd. of Ed. v. Enclewood Teachers

Ass’'n, 64 N.J. 1, 6-7 (1973).

Unilateral action undermines the employment relationship ard

violates the terms and goals of the Act. Middletown Tp.,

P.E.R.C. No. 88-77, 24 NJPER 28, 2%-30 (429016 19G67), aff’d 334
N.J. Super. 512 (App. Div. 1999), aff'd 166 N.J. 112 (2000).
Accordingly, section 5.3 provides that a public emgloyer has a
duty to regotiate before changing working conditions:

Proposed new rules or modifications of

existing rules goverring working corditions

shall be negotiated with the majority

representative before they are established.

Majority representatives may, however, waive their right to

negotiarte over a mandatorily negotiable subject. But any waiver
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of a statutory right to negotiate must be “clear and

urmistakable.” Red Bank Reg. Ed. Ass’n v. Red Bark Reg. H.S5. Bd.

of Ed., 78 N.J. 122, 140 (1978).

Waiver can be found where a manrdatory subject of
negotiations has been tully discussed and explored in
regotiations, and where the union has consciously yielded its

pesition. Higgins, The Developing Ilabor Law at 10219 (&%th ed.

200€); Verona Tp., P.E.R.C. No. 84-41, 9 NJPER €55 (714283 1983).

Also, where a majority representative has acquiesced to an
employer’s unilaterally setting or changing a term anc condition
of employment, no vicolation of the obligation %o negotiate will
be found where the employer simply acted consistent with that

practice. See, e.g., South River Bd. of Ed., P.E.R.C. No.

86-132, 12 NJPER 447 (917167 1986}, aff’d KJPER Supp. 2d 170
(149 App. Div. 1987). However, that waiver of the right to
negotiate ends when the union’s acquiescence ends., Middietown
Io. Also, a failure to request negotiations in the past does rot
amount to a waiver of a present right to be notified of
Frospective changes and to be given the opportunity to reguest
negotiations about them. The National Labor Relations Board,

quoting from Exxon Research & Engineering Co., 317 NLRB 675, 685-

86 (1995), enforcement den. for other reasons 89 F.3d 228 (5ch

Cir. 1996), has stated that:

It is well established that “union
acquiescence in past changes to a bargainable
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subject does not betoken a surrender of the
right to bkargain the next time the employer
might wish to make yet further changes, not
even when such further changes arguably are
similar to those in which the union may have
acquiesced in the past.”

[Amoco Chemical Co., 328 NLRB 1220, 12227 n.é¢
(1929}, enforcement den. sup nom. BP Amcco v.
NLREB, 217 F.3d 86% (D.C. Cir. 2000)_%

We thus disagree with the Hearing Examiner’s conclusion that
CMDNJ had a richt to unilaterally reduce supplemenzal salaries
despite AAUR's demand to negotiate, so long as it did so
consistert with its past practice.

Tn UMDNJ T, we stated that AAU? could seek to negotiate over
surplemental salaries ard future reductions in those components
of salary. AAUP made two specific proposa.s that would have
contractually restricted UMDNJ's ability to reduce supplemental
salaries. AAUP withdrew those proposals. The question in this
case 1s whether UMDNJ still had an obiligation te negotiate mig-
certract upon request before reducing certain faculty members’
supplemenrtal compensation. Our answer is ves.

Nothing is more fundamental in collective negotiazions than
salary. Until now, AAUP has forsaken its opportunity to

negotiate over the initial setting of supplementa. salaries. But

&/ It is appropriate for the us to lock to experience,
policies, and adjudications of the Natioral! Labor Relaticons
Board as a guide to interpretation of the New Jersey
statutory scheme. Lullo v. Internaticnal Ass’n of Fire
Ficghters, 55 N.J. 409 (1970); Galloway Tp. Bd. of Ed. v.
Galloway Tp. Assoc, of Ed. Secys., 78 N.J. 1 (1978).
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it has not waived that right in the contract. Similarly, UMDINJ
has not secured a contractual right to set supplemental salaries

unilaterally. The contract is silent on that issue. Corntrast

Contract between Zhe Maijor Leaque Baseball Clubs and the Maijor

Leaque Baseball Plavers Associatior {contract specifies that an

incividual player may negotiate with a club over salaries above

the contractual minimum, http://www.mlb.cor/pa/pdf/cha-

eng ish.pdf).? Instead, AAUP has acquiesced to UMDNJ’ s

unilateral setting of supplemental salaries and to almost all
reductions in those salaries. TIn UMDNJ I, AAUP clhallengec a
recuction, but it had not first sought t©o negotiate and we found
that it would be unfair to find that UMDNJ had violated an
obligation to negotiate when there had been nec regquest to
negotiate and UMDNJ had acted consistent with its past practice.

The parties’” 2004-2009 agreement did not change anything.
AAUP made two proposals that would have contractually restricted
UMCNJs ability to reduce salaries. It withdrew those proposals
ard was left without any contractual right to prevent reductions
during the life of the contract. AAUP did not, however, clearly
ard unmistakakbly waive its right to negotiate over future

supplement salary reductions. There is no express waiver in the

i1/ In Troy v. Rutgers, the State Univ., 168 N.J. 354 (2001),

our Supreme Court recognized that the collective
negotiations system can sometimes leave room for individual
bargaining. See J.I. Case w. NLRE, 321 U.3. 332, 338
{1244y .
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contract. Even broadly worded zipper clauses or fully-bargained
clauses alone do not constitute a clear ard urmistakable waiver
ctf the right to negotiate specific subjects. Camden CLv.,
P.E.R.C. No. 94-121, 20 NJPER 282 (4925143 1994) .%&

And, unlike UMDNJ I, there was no waiver threugh
acquiescence. When notified of the proposed reduction in Klein’s
salary, AAUP obhjected because it helieved the reduction was for
reascns that it did not consider legitimate. Accordingly, it
sought negotiations and UMDNJ refused. Similarly, when UMDNJ
announced the reductions that later led to the filing of C0-2007-
271, AAUP reguested negotiatiors. Thus, under all these
circumstances, we find that UMDNJ violated its cbligation to
negotiate over these reductions in supplemental salaries.

UCMDNJ relies on Rutgers, the State Univ., P.E.R.C. No. 82-

98, 8 NJPER 300 (913132 1980), but misses a critical distinctior.

After Rutgers announced that it would be closing the University

8/ The Hearing Examiner incorrectly characterized the parties’
fully-bargained clause as a Zipper clause (H.E. at 181).
The MOA includes a fully-bargained clause, which is recited
in H.E. finding no. 51. It states that the MOA represents
the parties’ entire agreement, all rcroposals and counter-—
propcsals are withdrawn, and no other agreement shall pe
enforceable unless mutually agreed upen. The MOA does not
contain a zipper clause thazt waives the right to negotiate
during the life of the agreement with resgect to any subject
or matter not specifically referred to or covered by the
dgreement. See, e.q., North Brunswick To. Bd. of Ed.,

P.E.R.C. No. 79-14, 4 NJPER 451 (94205 1978), aff'd NJPER
Supp.2d €3 (945 Apo. Div. 1979).
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on January Z, 1281 and that employees would not be paid for the
day, AFSCME, the majority representative, did not request
negotiations cover the closing. 1t filed a grievance ceemed
untimely by the University, which AFSCME did not pursue to
arbitration; and it filed an unfair practice charge. As in UMDNJ
I, we dismissed the charge ncting AFSCME’s pre-charge

acquiescence to an unpaic ciosing that was corsistent wi-=h past

unpaid clesirgs. Acceord South River (finding clear and

unmistakable waiver of right to negotiate salary reduction where
rajority representative did not seek to negotiate this or any

prior reducticn); Stockton State College, P.E.R.C. No. 90-91, 16

NJPER 260 (721109 1990) (finding waiver through acquiescence cf
right o negotiate stipends; noting tha= finding did not preclude
furure regotiations over stipends). Here, AAUP has scught to
negotiate over certain reductions in supplemental salaries.

Hami_ton Tp. Bd. of Ed. and Hamilton Tp. Ed. Ass’'n, P.E.R.C.

No. 90-8C0, 16 NJPER 176 (121075 1990), aff’d NJPER Supp.2d 258
{1214 App. Div. 1991), is also instructive. In that case, the
Board had unilaterally varied the amount of teacher preparation
time from year to year, but the Association had drawn a line
beyond which it would not acquiesce. When the Board reduced
oreparation time below 300 minutes, the Association filed an

unfair practice charge alleging a unilateral reduction in

preparation time. That charge was settled, but the Board was on
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rotice that the Association did not accept the Board's unlimited
right to set preparation time and that the Asscciation demanded
the continuation of at least 300 minutes of preparation time per
week. When the Board again reduced preparation time below 300
minutes, the Association filed a new charce. We rejected the
Board’s argument that it had met its negotiaticns cbiigation
during the prior contract negotiations. The Association had
preposed a specific daily amount of preparation time. The Board
rejected the proposal. The Roard croposed lirking preparation
time to the assignment of swecial subject teachers. The
Association vigorously rejected it. The Board then reduced
kindergarten teacher preparation time from 330 to 230 minutes per
week. The parties continued to negotiate but no further
understarding was reached and the contract remained silent on
this issue. Neither the Association nor the Roard was able to
get the other to agree to its language. We concluded that the
Association had not waived its right to negotiate by acguiescing
to similar reductions, nor had it contractually acreea Lo permit
the Board to implement the current reduction.

The Eearing Examiner made thorough ana undisvuted “indings
of fact. Our disagreement with her legal conclusion stems from
the different questions asked. The Hearing Examiner asked

whether UMDNJ violated the Act by changing its past practice of

urilatera’ly setting and reducing supplemental salaries, and
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whether AAUP waived its righ:t to negotiate by accepting such
unilateral action in the past or by accepting a notification
erocedure and withdrawing its proposals that would have
contractually restricted scme unilateral actions with regard to
supplemental salaries. She found no change in the practice and a
waiver of the right to regotiate through past acquiescence and a
failure to obtain a contractual restric=ion. She thus found no
violation of the Act. However, such an anaiysis effectively
regquires AAUP to cbtain a contractual provision during successor
contract negotiations in order to end UMDNJ' s ability to
unilaterally set and change this fundamental term and condition
of employment. So long as UMDNJ does not agree to a restriction
on its ability to set salaries unilaterally, it would be able to
continue to do so unilaterally. Such a result would be
antithetical to the Legislature’s system of coliective
negotiations where terms and conditions of employment are set
through bilateral negotiations, unless the union clearly and
unmistakably waives its right to have its say.

We asked a different question: did AAUP clearly and
unmistakably waive its right to negotiate upon reguest over
supplemental salaries; either through negotiations or by

acquiescence. We answered that guestion in the negative and thus

found a violation.
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At this point, it is important to address what that mid-
contract negotiations obligation entails. UMDNJ asserts that
AAUP should not be permitted to obtain through the unfair
practice forum what it could not obtain through contract
negotiations. We agree. AAUP does not obtain from this
proceeding any contractual protection against unilateral
recuctions ir supplemental compensation. All UMDNJ must do is
rotify AAUP of any proposed supplemental salary reductions and
negotiate upon request with AAUP over the salary reductions that
AAUP believes are outside the kinds of reducticns it is willing
to permit UMDNJ to implement unilaterally. However, as we have
stated many times, the obligation to negotiate does no:t entall an

obligation to agree. State of New Jersey v. Council of New

Jersev State College Locals, 141 N.J. Super. 470 (App. Div.

1376¢). 1If the parties cannot reach an agreement and negotiate in
good faith to impasse, UMDNJ may then act unilaterally. Citv of

New Brunswick, P.E.R.C. No. 87-68, 13 NJPER 11 ({18008 1986) .

We now address the appropriate remedy. After finding that a
varty has engaged in an unfair practice, we must order the party
to cease and desist from such unfair practice. N.J.S.A. 34:13A-
5.4c.  We must also order the party to take such reasonable
affirmative action as will effectuate the policies of the Act.

Inid. We thus have broad discretion to fashion ar appropriate

remedy. Under ordinary circumstances, we would order an employer




09/24/2009 2:08:53 PM NJ PERC 6089-777-0089 PAGE 21 OF 24

P.E.R.C. NO. 2010-12 20.
that had announced a change in a term and condition of emp L oyiner
ard then refused to negotiate, to restore the status guc pending
negotiaticns. These are not ordinary circumstances and we will
not order restoration of the status quo in this case. Galloway

To. Ba. of BEd. v. Galloway Tp. Ed. Sec., 78 N.J. 1, le (1978)

(although Commission has authority to order paymert of back pay,
such authority should be exercised with due regard for the
empleoyer’s status as a governmental entity serving the putblic arnd
funded by the taxpavers).

The parties have a more than two-decade Lhistory of the
employer’s unilaterally setting and changing supplemsnzal
salaries. The parties have had different views of their rights
ana obligations. However, it appears that even AAUP has assumed
that if UMDNJ reduced salaries for zhe reasons it had done so in
the past, there would be no violation of the Act. In other
words, AAUP has been willing to cortinue to acguiesce to
urilateral reductions in supplemental salaries under certain
circumstances, but not under others. 1In tfact, the record
indicates that AAUP did not challerge or seek negotiations over
all reductions that may have been inconsistent with pricr
recductions. AAUP appears to have cthailenged only reductions over

which the affected faculty member has complaired.? This has led

9/ For example, in 2006, Dr. Jchn Parsons had his patient
services salary cormponent eliminated due to decreased
(continued...)
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Lo tremencous confusion between the parties over what UMDNJ will
be permitted to do unilaterally, and what must be negotiated. We
hope that this decision sets the record straight and places the
parties on a path that will continue to allow UMDNJ the
flexibkbility it needs to attract highly qualified faculiy, but
will alsc respect AAUP’s right to regotiate over manda=zorily
regoetiable salary issues. The parties car clarify their
respective rights in the next round of negotiations.® Among
other options, the next contract could include language giving
UMDNJ the right to act unilaterally, or it could include language
giving AAUP a contractuval right to cha>lenge salary reductions.
Ir the meantime, or if the parties continte to leave their
cortract silent on this important issue, the parties will have to
live with a system where AAUP acquiesces to some reductions, but
not cthers, and UMDNJ w:ll have to negotiate upon reguest to
inpasse over the changes that AAUP protests. And so long as
UMDNJ engages in good faith negotiations to imgasse, we would nct
expect any more _itigation before this agency over this issue.
Accordingly, we will order UMDNJ to cease refusing to

negotiate over reductions in supglemental salaries and to

9/ (...continued)
University Hospital funds for distribution to New Jersey
Medical School faculty. AAUP did not object zo this action
nor seek negotiations.

10/ We note that the parties’ contract expired on June 30, 2009.




09/24/2008 2:08:53 PM NJ PERC 609-777-0089 PAGE 23 OF 24

P.E.R.C. NO. 2010-12 22.
negotiate upon request over the disputed reductions in this case
ard any future reductions that AAUP seeks negotiations over.¥
We surmise that the parties may finally decide that successor
contract negotiations is the place to set out their respective
r-ghts and obligations.
ORDER

The University of Medicine and Dentistry of New Jersey is
orderec to:

Al Cease and desist from:

1. Interfering with, restraining or coercing
ampioyees in the exercise of the rights guaranteed toc them by the
Act, particularly by refusing to negotiate upon request over
reductions in faculty stupplemental salaries.

2. Refusing to negotiate in good faith with a
majority representative of employees in an appropriate unit
concerning terms and conditions of employment cf erployees in
that unit, particularly by refusing to negotiate upon request
over reducticons in faculty supplemental salaries.

B. Take this action:

1. Notify the University of Medicine and Dentistry of

New Jersey Council of American Asscciation of University

Professors Chapters of any proposed reductions in supplemental

11/ TUnder the particular circumstances of this case, we also
will rot order that UMDNJ post a notice of its viclation.
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salaries and negotiate in gocd faith upon cemand over these
rroposed reductions.

2. Within 20 days of recelipt of this decisiorn, notify
the Chairman of the Commissicn of the steps the Respcndent has
taken to comply with this order.

The remairing allegations are dismissed.
BY ORDER OF THE COMMISSION

Crhairman Henderson, Commissioners Branigan, Buchanan, Colligan,

Fuller, Joanis and Watkins voted in favor of this decision. None
ocpposed.
ISSUED: September 24, 20005

Trenton, New Jersey
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